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Abstract

Since time immemorial safeguarding fundamental human values inter alia remained
rudimentary consideration of politically developed society. Eventually though not
mechanically, all those acts by and large in contravention of the fundamental values of
humanity were criminalized. In this way, certain violations of the fundamental values of
humanity were classified as international crimes. For the suppression, prevention and
prosecution of international crimes, the newly developed discipline international criminal law
came into field. Besides prosecuting international crimes, the most sacred objective of
international criminal law is the systematic protection of fundamental values of humanity.
Therefore, this work suggests that the development of international criminal justice system
was primarily focused on the protection of fundamental values of humanity. To this end, the
article focuses on the development of enforcement mechanism of International criminal law in
three stages starting from the year 1268 to 1998 and onwards. Based on the model presented
by Cheriff Bassiouni, the article discusses that how the enforcement mechanisms of
international criminal law works for the protection of fundamental values. Owing to it, this
work elaborate the different functioning modalities of international criminal law. Lastly, the
article concludes that international criminal law systematically operates for upholding the
rule of law and human dignity.

Keywords: (International Criminal Law, international crimes, human dignity, perpetrators,
public international law, domestic jurisdiction)

Introduction

Public International Law (PIL) exclusively deals with the states being its primary subject.
The personal and material scope of PIL in all cases is determinable in terms of states.1 Due to
this line of argument individuals are beyond the ambit of PIL. However, the drastic shift in the
paradigm of PIL has embraced the individuals into the personal scope of PIL.2 Such as the
progressive development of International Humanitarian Law (IHL) paved the way for the
inclusion of non-state armed groups as well as those individuals taking part in hostilities such
as prisoners of war, civilians or wounded and sick people in the scope of PIL. Similarly, with
the emergence of International Human Rights Law (IHRL) the individuals’ oriented
approaches are now at the core of each and every discussion and development at international
level.3 Besides, the transformation in the nature of warfare has given birth to certain offences
known as international crimes.4 Therefore, prosecuting the perpetrators of international
crimes and fixing individual criminal liability is at present above all other consideration for
international community. In this context, it may be said that the rules and principles of
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International Criminal Law (ICL) came into force. Both in letter and spirit, the general aim of
ICL is the application of international law to individuals instead of states.

Arguably, all these branches constitute a systematic set of interconnected and
cohesive rules harmonizing the causes and effects of each other. In principle, the objectives of
IHL, IHRL and ICL are ultimately set towards a common end of upholding the rule of law as
well as universal values of human dignity.5 Substantially, these branches are rooted in similar
ideals, however, there are procedural and subjective differences which distinguishes them
from each other.6 Thus, all these disciplines follow each other in a systematic pattern such as
the violations of IHL and IHRL triggers the mechanism of ICL for prosecuting the offenders.
Ultimately this regulatory multi-discipline framework leads to seek justice for the victims of
international crimes. To cut it short, the mechanism of these branches revolves around a
single point agenda of upholding the rule of law and human dignity.

Unlike the domestic enforcement system, the international enforcement system in
criminal matters is entirely based on the will and cooperation of the states. Rather, in
international matters the primary enforcer of law are the states alone. It is for this reason that
at international level there is no formal agency of enforcement except that of measures
ordained by the United Nations Security Council (UNSC) in the matters of international
peace and security. With the passage of time, a twofold mechanism of enforcement in the
sphere of ICL has evolved. Bassiouni has classified this set of mechanism into two types- the
direct enforcement system and the indirect enforcement system. The direct enforcement
system which in other words is also called the exercising of criminal jurisdiction by
international judicial organs. In this type of mechanism, the enforcement of ICL is made
directly through international treaty bodies. Whereas in the indirect system, the enforcement
of ICL is based on inter-state cooperation. This second type of system in simple words is also
known as the modalities of international cooperation in penal matters. How these systems
work? What are its peculiarities? How ICL protects the fundamental values of humanity and
works for upholding the rule of law and human dignity? To what extent these systems are
effective in the enforcement of ICL? and what are its legal basis? are the questions to be dealt
in this work.

Historical Development of International Criminal Justice System

International criminal law is a diversified discipline both in terms of scope and application.
The criminal justice system in international arena has centuries old origin. It may be said that
it is the product of persistent human struggle in the pursuit of justice. All it is based on the
concept of bringing the perpetrators of heinous crimes those shocking to the conscious of
humanity within the ambit of accountability. Thus for all purposes, Bassiouni divides the
history of international criminal justice into three stages, the first period starts from 1268 and
ranges to 1815, the second is from 1919 to 1998, and the third is from 1998 onward. The first
stage consists of various events which took place in 1268, 1474 and 1815 respectively.7
However, these historical events will be elaborated to the extent of the scope of the present
study without jumping into unnecessary details.
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Early Developments: 1268 To 1815

The first trial of Conradin von Hohenstaufen, Duke of Suabia, held in nowadays Italy in 1268.8
He was prosecuted for violating the Pope’s command by launching attack on a fellow French
ruler followed by robbing and killing Italian civilians, and thenceforth he was executed.
Conradin was deemed to commit crime “against the laws of God and Man”, which resembles
to the then “crime against peace”, contained in Article 6(a) of the Nuremberg Charter and
aggression in the UN Charter. According to Bassiouni, the trial was of a political nature and
the justice could be seemed as used for political purposes.9 However, the object and purpose
of the trial of Conradin was to uphold the human dignity because the crimes he committed
was deemed to have offended the conscious of humanity.

The second trial which took place in 1474 in Breisach, Germany was that of Peter von
Hagenbach.10 Peter was a Dutch mercenary leader at that time known as condottiere. One
Charles, the Duke of Burgundy hired Peter for organizing and raising army for the occupation
of Breisach city and to extort taxes from the people of Breisach.11 The city of Breisach was
acquired by the Duke from the Holy Roman Empire in exchange for his services provided to
the Empire. While following the orders of the French Duke as his superior, Peter sacked,
raped and burnt the city as a punishment for refusal from giving taxes and as well their rebel
against the decision of the Duke. The attack was so cruel in nature that the whole empire was
shocked and very soon a consensus was built throughout the empire that the Peter’s crime is
equivalent to “crime against the laws of God and Man.”12

Bassiouni argues that “the heads of the twenty-six member states of the Holy Roman
Empire, acted as international judges either in person or through their representatives to
prosecute Peter, a Dutchman, for crimes committed in Germany on the order of a French head
of state. For all practical purposes and in accordance with contemporary standards, this
established the first international criminal tribunal”.13.During his trial, Peter sought
permission to present the written orders issued to him by the French Duke, which was
refused by the tribunal. By allowing the Peter to exhibit written orders given by the Duke
would have an impression that Peter should have refrain from execution the orders of his
superiors being subordinate when such orders are so apparently “against the laws of God and
Man.”14 In the same manner, in 1814, Napoleon Bonapart, a French military dictator, was
defeated by the European allies “Austria, England, Prussia and Russia” and was put on trial by
the monarchs of allied countries.15 However, he was not treated as common criminal because
one of the daughter of the Austrian emperor was married to Napoleon, and due to this reason
he was exiled instead of inflicting sentence on him in another form. It is worth mentioning
that Napoleon was given a political sentence despite that many of his acts for which he was
tried, resembles to the nowadays act of aggression, crimes against humanity and war crimes.16

Although the historians regards these international trials politically motivated but
these are for sure the foundation of an accountability system. It gives an impression that
certain crimes were so heinous that it could not be simply overlook. Despite that there was no
formal international court or tribunal to conduct the above stated trials but the jurisdiction of
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these tribunals were exercised against the accused in the absence of any formal treaty. For
instance, in the trial of Napoleon, foreign states established a tribunal for putting on trial the
head of another state for committing international crimes which establishes the practical
removal of head of state immunity and the universal exercise of jurisdiction over the persons
those accused of heinous international crimes.

Towards Institutionalized Justice: 1919 to 1998 and Onward

After the World War-I in 1919, the victorious allies tried German leader Kaiser Wilhelm von
Hohenzollern for committing war crimes during the war. In Article 227 of the Treaty of
Versailles, 1919, it was for first time provided that a head of state, Germany’s Kaiser Wilhelm
von Hohenzollern, would face criminal trial for act which is known as aggression.17.Article
227 can be termed as the predecessor provision of the nowadays aggression in international
law. This time the victorious European Allies decided to prosecute the German’s Emperor,
notwithstanding his head of state status. Despite of German’s Kaiser close family relations
with Queen Victoria and the Russian Emperor Nicholas, just like Napoleon who had with the
Emperor of Austria, the Allies were committed to try him for his atrocities during the war.18
When the Allies sought the extradition of the Kaiser from the Netherlands, on the contrary
the Dutch asserted that “neither such crime existed in international law and nor in national
legal system”. Importantly, these efforts established a principle of complete head of state
immunity.19

Similarly, articles 228 and 229 of the Treaty provided for the prosecution of German
war criminals by a tribunal to be established by Allies, but such tribunal was never
established. Later on in 1921, the German Supreme Court was chosen as tribunal by the Allies
for trying war criminals.20 In 1919, the Allies established a Commission to investigate the
“Responsibility of the Authors of the War and on Enforcement of Penalties”.21 In the
beginning, a list of 20,000 Germans was prepared in order to prosecute them for war crimes,
but was later reduced to 875. Afterwards the number was brought down to forty-five by the
mutual agreement of Allies. However, only twenty-two persons were charged by the German
Prosecutor General, wherein the Tribunal highest sentence was a three year imprisonment for
one of the accused.22

In the same manner, some extra ordinary Courts Martial after the First World War
were established in Ottoman Empire for the prosecution of Turkish officials for those crimes
which would be nowadays classifies as ‘crimes against humanity’.23 However, the USA and
Japan both members of the commission, objected over the classification of those crimes that
“no such crimes exists in positive international law, and that such crimes are derived from
natural law”.24

In the same manner, after the Second World War the victorious Allies adopted the
Charter of International Military Tribunal for Nuremberg (IMT), and thus introduced “crimes
against humanity” in Article 6 (c) of the Charter.25 This time the Allies had no choice but to
incorporate the “crimes against humanity” in the Charter as “crime under positive
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international law”. Consequently, the same crime was also incorporated in the statute of
International Military Tribunal for the Far East (IMTFE) known as Tokyo Tribunal, and as
well in Control Council Law No. 10 under which trials were conducted against Germans by
German Courts during 1946-51.26 Later in the years 1993 and 1994 the Security Council
included this crime into the Statutes of the ICTY and ICTR. Afterwards in 1998 crimes
against humanity was incorporated in the ICC’s Statute.27

In 1994, the UNSC in pursuance of its power under chapter VII of the UN Charter,
established two ad hoc tribunals, the ICTY and ICTR. Similarly, the establishment of “mixed-
model tribunals for Sierra Leone, Timor-Leste, Kosovo, Cambodia, Bosnia, and Lebanon” was
also a landmark development in international criminal justice system.28 Afterwards on 17th
July, 1998 under the patronage of United Nations 120 states adopted a statute in Rome for
establishing ICC at Hague.29 It was the first time in the history that states decided to accept
the jurisdiction of a permanent international court for the prosecution of those persons
(national or non-national) who committed most serious crimes in their territories after the
entry into force of the Rome Statute on 1 July 2002.30

In wake of the above discussion, it has been established now that reason for
prosecuting serious international crimes was the gravity and heinous nature of those offences
committed at that time. Additionally, the international community set out certain standards
such as irrelevancy of the nationality of person accused of international crimes. It may also be
said that although there was no prior treaty or agreements for prosecuting the offenders for
international crimes but to curb heinous practices the jurisdiction of tribunals were extended
at once even to the nationals of the countries which were not party to the agreements for
prosecution of international crimes. Lastly that the head of state’ immunity was completely
eliminated in matter of international crimes.31 In a broader sense, these historical events
though politically triggered and motivated were aimed at pursing the higher goals of
upholding the rule of law and human dignity. Admittedly, the discussed events were not
result oriented, however, these developments paved the way for the establishment of
permanent system for bringing into accountability the perpetrators of international crimes.

The Enforcement Mechanism of ICL

In order to analyze the efficacy of international criminal justice system in upholding the rule
of law and human dignity, it is necessary to evaluate the enforcement mechanism of ICL. The
enforcement of ICL embodies two legal regimes, ‘the direct enforcement system’ and the
‘indirect enforcement system’.32 Indirect enforcement system is a legal regime that applies to
inter-state cooperation in the enforcement of domestic criminal law.33 Whereas direct
enforcement system is a regime applicable to international judicial institutions having the
powers to enforce their orders and judgments, notwithstanding states cooperation or
assistance. IMT and IMTFE are the examples of the direct enforcement system in the context
of ICL.34
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The Direct Enforcement System

Soon after the World War I the idea of a permanent court emerged under the auspices of the
“League of Nations Advisory Committee” in 1921, in order to overcome the problems of
prosecuting offenders those guilty of crimes committed in war.35 It was then followed by the
task of drafting a statute for ICC assigned to International Law Association (ILA) in 1926.36
The League of Nations drafted a statute for an “international criminal court” followed by
adaption and opening for signature, but could not be done.37

It was the atrocities committed in World War Second that shocked international
community, and finally to some extent a consensus built on adoption of a formal institutional
framework for prosecuting offenders those guilty of international crimes. This time politics
were kept aside, and pure legal tendencies were developed, which thus led the victor states
towards the establishment of IMT or Nuremberg Tribunal, and IMTFE or Tokyo Tribunal.38
The institutional development of international criminal justice is also known as “direct
enforcement system” as against the inter-state cooperation in penal matters.

The Nuremberg Tribunal

Although in 1937, a treaty for bringing into existence an international criminal court for trying
offences related to terrorist activities failed due to the lack of states’ support. The actual twist
in international enforcement of criminal law came at the end of World War II. In the famous
Moscow Declaration of 1943, the Allies declared that the Germans accused of war crimes
would be prosecuted by those countries where they were accused of committing atrocities. In
this way the Moscow declaration provided a political backdrop to the creation of IMT and
IMTFE.39 Following the Moscow Declaration, the “United Nations Commission for the
Investigation for War Crimes” was established by the Allies, which prepared a “Draft
Convention for the Establishment of United Nations War Crimes Court”, whereas its text
was mostly based on the “1937 Treaty of the League of Nations” as well as on an academic
work by an unofficial body, the London International Assembly.40

After the war, it was the London Conference in 1945, where the four Allies agreed over
the establishment of Nuremberg trial.41 The representatives of the four powers promptly
signed and adopted an “Agreement for the Prosecution and Punishment of Major War
Criminals of the European Axis, and Establishing the Charter of the IMT” on 8th of August
1945.42 The elements for definition of war crimes were picked from the Hague Conventions,
while for “crimes against peace” from the Kellogg-Briand Pact of 1928. Similarly, in order to
conduct prosecution of German citizens for German crimes, the elements of ‘‘crimes against
humanity’’ that emerged in World War I was borrowed from the Armenian massacres.43 The
four classified ‘Nuremberg crimes’ were: “conspiracy to commit crimes against peace;
planning, initiating, and waging wars of aggression; war crimes; and crimes against
humanity”.44 Same formula was adopted for trials of Japanese at the IMTFE regarding
prosecution of “crimes against peace, war crimes, and crimes against humanity”.45 The
enactment of Control Council Law No. 10, somewhat changed version of the Charter of IMT
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by the four Allied powers provided legal basis for the German civilian courts enabling them to
prosecute German. In this connection, several trials were also held by the American Military
Tribunals in the period 1946 to 1948.46

The German war criminals were charged with a term did not contain in the
substantive provisions of the Statute, what they would called “Genocide”, however, they were
convicted by the tribunal for crimes against humanity or “the atrocities committed against the
Jewish people”. Following the Nuremberg principle, the UN adopted a resolution in 1946,
wherein genocide was held as a “crime against international law”. Later on in 1948, the UN
introduced and adopted a “Convention on the Prevention and Punishment of the Crime of
Genocide”.47 The definition provided in article II of the Convention was later on incorporated
without making changes in article 6 of the ICC Statute.48

Verily, the UN Charter mandated the UNGA the responsibility, inter alia, to prepare
recommendations for “promoting international co-operation in the political field and
encouraging the progressive development of international law and its codification” in
furtherance of its mandate. Thereafter, the UNGA established International Law Commission
(ILC) in 1947.49 Besides the mandate of preparing a draft statute of permanent court in
accordance with article VI of the Genocide Convention, the UNGA in 1950 also directed the
commission for preparation of the “Nuremberg Principle”, a draft “Code of Crimes against the
Peace and Security of Mankind”. The commission submitted the draft statute of ICC and the
revised code of offences in 1954, but the UNGA did not pay any heed to the code and statute.
According to William Schabas, “ostensibly pending the sensitive task of defining the crime of
aggression, in fact, political tensions associated with the Cold War had largely hindered
progress on the war crimes agenda.”50 Notwithstanding politically motivated prosecutions,
IMT & IMTFE, however, provided institutional and as well normative basis for the
international criminal justice system. Robert Cryer articulated the post-Nuremberg scenario
in the following words:

“What actually happened at Nuremberg has been overshadowed by the legacy it left.
The Nuremberg legacy is a curate’s egg; allegations of Victor’s justice and selective justice do
have some purchase. The trial process also had some faults, the crimes against peace charge
was, in truth, ex post facto, the crimes against humanity charge was of uncertain provenance
and, on some matters, the judgment was less than candid. On the other hand, we cannot
forget that modern international criminal law finds its first real practical example in the
Nuremberg IMT and, contrary to the view of Hans Kelsen, the effect on international law of
the IMT’s Charter and judgment was profound”.51

It was the Nuremberg trials that provided institutional framework for international
criminal justice. Nuremberg trials despite of various loopholes are generally considered as
beginning of the ICL in institutionalized form. The principles laid down in Nuremberg,
however, substantiated the idea of creating a permanent ICC in long term, which eventually
happened at the end of 20th century.52
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The Tokyo Tribunal

The trials held at Tokyo took over two and a half years. Robert Cryer articulated the same by
terming it a long and lengthy trial for the reason that there were “4,336 exhibits admitted, 419
witnesses testified in person and 779 witnesses gave evidence by affidavit, consequently, all
this led to a 1218-page majority judgment, which upheld ten counts of the indictment, finding
all the accused guilty, although not as charged.”53 In all 7 accused were given death sentence,
one was sentenced to imprisonment of twenty years and other for seven years and the
remaining to imprisonment for life. While varying in length and quality there were three
dissent notes, one concurring and one separate opinion.54

In nutshell, IMT & IMTFE provided a direct enforcement and institutional
mechanism and as well normative basis to international criminal justice system.55 Moreover,
the categorization of crimes and its codification shielded the norms of IHL and IHRL, which
were grossly violated during the World War II. Furthermore, the adoption of Genocide
convention and the establishment of ILC with the task to prepare Nuremberg principle and
draft statute of ICC proved a gateway for the establishment of ICC later on in 2000. In
addition to, trials held at Nuremberg and Tokyo laid down a procedural framework especially
for prosecuting individuals those accused of international crimes. Finally, the underlying
reason for the codification of certain crimes was the serious nature of the crime in its
historical context.

Meeting the Ends through Ad Hocism: ICTY& ICTR

Richard Goldstone argues about the ad hoc justice as: “[I]t is clearly inappropriate for a
political organ to be given authority to decide that in some countries of the world
international humanitarian law should be enforced and not in others. Justice should never be
undertaken on an ad hoc or political basis.”56 Various factors contributed to the
establishment of international criminal tribunals in the early 1990s, most importantly was the
Cold War era that had dominated the international politics for almost fifty years. Antonio
Cassese articulated those factors as: “(i) a clear reduction in the distrust and mutual
suspicion that had frustrated friendly relations and co-operation between the Western and
the Eastern bloc; (ii) the successor states to the USSR (the Russian Federation and the other
members of the Confederation of Independent States) came to uphold greater respect for
international law; (iii) as a result there emerged unprecedented agreement in the UNSC and
increasing convergence in the views of the five permanent members, with the consequence
that this institution became able to fulfill its functions more effectively”.57 Moreover, being
confronted with the high degree of violence in the former Yugoslavia and Rwanda in the 1990s,
the post-Cold War international community preferred “ad hoc international criminal
tribunals” over engaging in more costly military intervention to halt the genocide and ethnic
cleansing.58

The UN Security Council (UNSC), in February 1993, established a tribunal
empowering it to prosecute “persons responsible for serious violations of international
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humanitarian law committed in the territory of the former Yugoslavia” since 1991.59 The
Secretary-General proposed a draft to the UNSC, which was then adopted without any
modification in its Resolution 827 of 8 May 1993.60 Security Council Resolution 80861
directed the Secretary General to observe “whether the establishment of a criminal tribunal
would have a basis in law and also asked for an appropriate statute”. The Secretary General
submitted a report along with a statute which contained that the tribunal was to “apply rules
of international humanitarian law that are beyond any doubt part of the customary law”.62
Based on that report, the UNSC adopted Resolution 827 on 25 May 1993 and established the
“International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia
(ICTY).”63 The territorial jurisdiction of the Tribunal was limited to the frontiers of the
former Yugoslavia, while temporally it had jurisdiction to prosecute offences beginning in
1991, whereas its end-point was left for determination to the UNSC.

In 1994, the UNSC mandated a “Commission of Experts” for investigating the
situation in Rwanda and on the basis of the report submitted by the Commission, a “threat to
international peace and security” was determined.64 The UNSC subsequently ordered the
establishment of an “International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and
Other Such Violations Committed in the Territory of Neighboring States between 1 January
1994 and 31 December 1994 (ICTR)”.65 The Statute of ICTR closely resembles to that of the
ICTY, however, the war crimes provisions establishes the fact that the genocide in Rwanda
has taken place in consequence of purely internal armed conflict.66

Initially, the idea for extending ICTY jurisdiction to Rwandan atrocities could not
succeed because the establishment of a permanent court was feared by a number of states.67
Nevertheless, both the tribunals were the subsidiary organs of the UNSC, whereas the
Appeals Chamber68 and prosecutor were common for both the tribunals.69 Developing a
balanced and coherent jurisprudence was the underpinning aim of the establishment of these
common tribunals, which manifestly has been achieved.70 The first major judgment of the
Appeal Chamber of Yugoslavian tribunal, presided by Antonio Cassese, the Tadic
jurisdictional decision of 2 October, 1995, dealt with important legal matters relating to the
establishment of the tribunal.71 It was affirmed in the words as follow: “international law
dictates that every tribunal is a self-contained system, whose jurisdictional powers may be
limited by their constitutive instruments, though they cannot be allowed to jeopardize their
judicial character”.72 The findings of Tribunal in Tadic were relatively a progressive and
innovative development in respect of war crimes law, which was then incorporated in the
statute of ICC. 73 It was also held by the tribunal that “crimes against humanity could be
committed in peacetime and war crimes during internal armed conflicts”.
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Towards Permanent Solution: The ICC

It was in 1989, when the Cold War had come to its end, the UNGA requested the ILC “to
address the question of establishing an international criminal court”.74 This tremendous
initiative taken by the UNGA was in response to the suggestion put by a coalition of “sixteen
Caribbean and Latin American States (led by Trinidad and Tobago)” for seeking out a
possibility for the establishment of a specialized court for dealing with the problems of drugs
trafficking.75 The ILC after completion of the report in 1990 submitted it to the 45th Session
of the UNGA. After being the report was favorably received, the UNGA once again requested
the ILC to continue its work on a draft, therefore, culminated in the production of a
comprehensive text in 1993, which was modified in 1994.76 Taking the ILC draft statute as
basis, the UNGA decided to take step towards the establishment of a court in 1994. In order
to consider the substantive issues arising out from the draft statute, the UNGA convened an
AD Hoc Committee in 1995.77

After taking into consideration the AD Hoc Committee’ s work the UNGA in 1996,
finally created a preparatory committee (PREPCOM) on the establishment of ICC.78 The
mandate of the PREPCOM was examining the ILC Draft and to come forward with a
comprehensive proposals for an international conference to adopt a treaty for the ICC.79 In
1998, the Committee submitted to the conference of plenipotentiaries at Rome, “a Draft
statute and a Draft Final Act consisting of 116 articles contained in 173 pages of text with some
1,300 words in square brackets”. Delegates of more than 160 states participated in the
conference, in addition to number of international organizations and more than hundred non-
governmental organizations.80

After extremely hot and intense negotiations and compromises, on 17th of July 1998
the ICC statute was finally signed. The Conference adopted the statute by 120 votes to 7
(USA, China, Libya, Iraq, Israel, Qatar, Yemen) with 21 abstentions. In accordance with
article 126, after submission of the 60th instrument of ratification, the Rome Statute of ICC
finally came into force on 1st July, 2002.81 Following its coming into force, the first session of
the Assembly of States Parties (ASP) was convened on 3rd September 2002 which lasted for 7
days, wherein, the “Elements of Crimes and the Rules of Procedure and Evidence” were
adopted without changing the text that had been prepared and approved by the Preparatory
Commission two years earlier.82

As far the ratification of the statute is concerned, the United States initially declared
that it would not sign the Statute, however, after fear of being isolation from the proceedings
of the ICC preparatory commission, it finally signed the Statute on 31 December, 2000. Later
on, clarifying that it had no intentions to ratify the Statute, the US withdrew its signature on
6 May 2002.83 Afterwards the US openly adopted a hostile attitude towards the Court.84
Moreover, those states that did not submit the instruments of signatures by the deadline, but
was wishing to join the Court are said to accede to, rather than ratify, the Statute.85
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The Statute of the ICC was highly welcomed among the legal scholars especially by
those critical of human rights and IHL violations.86 Literally as well as technically, the
Statute laid down a remedial framework for the grave violations of IHRL and IHL. The ICTY
described the ICC’s Statute legal significance in Prosecutor v. Furundzija as under:

“At present it is still a non-binding international treaty (it has not yet entered into
force). It was adopted by an overwhelming majority of the States attending the Rome
Diplomatic Conference and was substantially endorsed by the General Assembly’s Sixth
Committee on 26 November 1998. In many areas the Statute may be regarded as indicative of
the legal views, i.e. opinio juris of a great number of States. Notwithstanding article 10 of the
Statute, the purpose of which is to ensure that existing or developing law is not ‘limited’ or
‘prejudiced’ by the Statute’s provisions, resort may be had com grano salis to these provisions
to help elucidate customary international law. Depending on the matter at issue, the Rome
Statute may be taken to restate, reflect or clarify customary rules or crystallise them, whereas
in some areas it creates new law or modifies existing law. At any event, the Rome Statute by
and large may be taken as constituting an authoritative expression of the legal views of a great
number of States”.87

In order to understand the ICC, it is imperative to look what it is and how it is
different from the tribunals established in past. Unlike the ICTY and ICTR- the ad hoc
Tribunals, ICC is a permanent Court established by a treaty.88 It has a separate ‘international
legal personality’89 being an independent ‘judicial institution’.90 The drafters of the Rome
Statute while taking a pragmatic approach wished to relate the Court to the UN through an
agreement, which is evident from the fact that UNSC plays a significant role in referring the
cases to the Court under article 13(b) of the Statute. Moreover, there is no financial
connection between the ICC and the UN, except where the Court incurs the expenses as a
result of UNSC referrals91; however, in all other cases the Court meets its expenses from the
contributions made by the State Parties or voluntary contributions.92

The Court has four organs: the presidency, the judicial chambers, the prosecutor and
the registry. It has 18 full time judges of the court which are elected by the ASP for a non-
renewable period of nine years. Under Article 43 (4) of the Statute, the Registrar of the Court
is elected by the judges for the period of five years. Moreover, Article 42(4) of the statute
provides for the election of Prosecutor by the ASP, and the Deputy Prosecutors in the same
manner from the list of candidates proposed by the Prosecutor. Furthermore, the ASP is
established with certain specific powers and functions, such as “electing judges, the
Prosecutor, and the Registrar” (Article 212). It also reviews and approves the budget of the
Court. The ASP has the mandate to adopt “rules of procedure and evidence in conformity with
the Statute, and as well the rules for the internal functioning of the Court”.

International Criminal Court is an independent international entity, established under
the patronage of the UN.93 It enjoys jurisdiction over international crimes by virtue of article
5, 6, 7 and 8 of the Statute.94 Under the Statute, the Court can exercise jurisdiction under
article 13 to 15 over international crimes such as “crime of aggression (with effect from 17 July
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2018), genocide, crimes against humanity and war crimes”.95 Article 12 of the Statute provides
certain pre-conditions for the jurisdiction to be exercised by the Court.96 Similarly, article 13
deals with the referral of case to the prosecutor by the state parties, or UNSC and or the
initiation of proceedings by the prosecutor.97 The referral of situation by a state party to the
Court is provided under article 14.98 Under Article 13(b) the UNSC is empowered to refer a
situation for investigation to the Court, while article 16 provides for deferring the
investigation or stopping prosecution on the request of the UNSC resolution passed by it for
the period of twelve months.

Now coming to the key point that how these historical developments serve the
fundamental values of humanity. First, it can be held that the crimes enlisted in the ICC
Statute are verily of heinous nature. It is due to this reason that even when there were no such
crimes under the positive International law the ruling authorities of different dominions
realized the need for suppressing the crimes shocking to the consciousness of humanity.
Secondly, although the trials at Nuremberg and Tokyo Tribunals were ex post facto in nature
but what was important is the universality of those tribunals which had replaced the
Westphalian model of domestic jurisdiction. Thirdly, the recent developments in form of
ICTY and ICTR also perpetuates the idea that upholding the fundamental values has been
always of paramount importance for international community. Fourthly, the adoption of the
Rome Statute by large number of states constitute a sufficient opinion juris which prove the
existence of international custom with respect of international crimes. Finally, the foregoing
developments suggest that certain international crimes are so heinous that even they were
brought within the jurisdictional ambit of ad hoc tribunals in order to meet the ends of justice.

Modalities of International Cooperation: The Indirect Enforcement System

In substance, the whole mechanism of ICL falls within the scope of direct enforcement system.
Legal scholars accentuate that the theory of universal jurisdiction has its basis in the famous
maxim aut dedere aut judicare, meaning that the states has two primary duties in dealing
with offenders of international crimes. The First duty requires the states to extradite the
offender to the state of nationality if required under any special treaty of agreement. The
second duty is to prosecute the offender keeping in the universal nature of crimes. In this
context, there is no third option with the state which has the custody of the offender. Under
the second option, the states have got the right to exercise universal jurisdiction. It is for this
reason, when there is no remedy at international level, then the accused persons accused of
international crimes can be brought to justice with inert-state cooperation.

The maxim “aut deder aut judicare” is the foundation of “indirect enforcement
system”.99 The maxim was developed by Hugo Grotius in 1624 as “aut dedere….aut
punier”;100 however, in 1973 Cheriff Bassiouni changed the aut punier to aut judicare as the
object of contemporary criminal justice is to judicare (“to judge” or “to try”) instead of
punishing until after establishing the guilt.101 International cooperation in penal matters has
its roots in the maxim “aut dedere aut judicare”.102 All other modalities of ICL are secondary
to the goals of prosecution or extradition. The duty to extradite or prosecute falls under
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international obligations of states particularly in the regime of indirect enforcement system.
On the other hand, in direct enforcement system a new concept has been introduced known
as complementarity.103 Under complementarity rule the role of international judicial
institutions such as ICC is secondary to that of states in prosecution of international
criminals. States are under obligations to extradite or prosecute the international criminals, if
they are not willing to do so, then the ICC’s jurisdiction becomes compulsory.

Except for certain international crimes classified as jus cogens, recognition of the duty
aut dedere aut judicare as part of general international law is not yet clearly evident from the
practices of states.104 The duty to enforce, under the domestic laws of states exists under
conventional and customary ICL. Generally, obligations arising out of treaties are legally
binding, only on signatories; while becomes binding on other states (third states) when the
obligations arises out of general international law. In this context, the aut dedere aut judicare
establish the right of states to exercise universal jurisdiction over core international
crimes.Based on the maxim, there are several other modalities which the states executes in
their mutual dealings especially in criminal matters. At present there are eight modalities of
international cooperation in penal matters.105 All these modalities, however, differ from each
other in their respective areas of application. The theoretical basis of the “indirect
enforcement system” are in the famous maxim aut dedere aut judicare.

Extradition

Extradition is regarded as one of the pioneer and oldest method of procuring international
cooperation in penal matters.106 The pioneer treaty related to extradition dates back to 1268
B.C.E., wherein the parties agreed to exchange their nationals with one another, who were
criminals. The treaty was concluded between the Pharaoh of Egypt, and the Prince of
Hittites.107 Until then, extradition remained the subject of various treaties both bilateral and
multilateral.108 In nutshell, extradition is a form of international cooperation whereby the
states enters into a formal treaty for surrendering their nationals to one another who have
allegedly committed offences in the territorial jurisdiction of either state. 109 Currently,
national legislations of many states contain the provisions related to extradition, but
unfortunately half of the members of the UN do not have such provisions in their national
laws.110 In addition to, there are certain requirements for extradition that have reached to the
status of CIL, such as the requirement of “double criminality”, and the “principle of
specialty”.111 Although, there is no UN multilateral convention on extradition, however, a
model bilateral treaty do exists.112States mostly prefer to engage in bilateral extradition
treaties that are mostly lengthy, burdensome and costly.

Legal Assistance (Mutual Legal Assistance)

Mutual legal assistance is a new legal trend taking place among states since 1960s.113 Legal
assistance has origin in a century-old practice known as “Letters Rogatory”114, which is still
in practice, however, mostly in civil nature matters, and reflects the “principle of comity”.
Under this practice, the courts of one state send a request to the courts of another state in
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respect of judicial assistance and cooperation in collecting the “testimony of a witness or
securing tangible evidence”.115 Consequently, the courts then send the “oral or tangible
evidence” to the requesting state followed by certification that the evidence, so requested has
been obtained according to the legal requirements of the requested state.116 It is pertinent to
note here that, the “Letters Rogatory” was “based on comity, and not on treaties”, thus, the
requested state had no obligations to accept the request or act upon thereto.117 It was a very
long and time consuming practice because there was no time limit for the request to be
executed by the requested courts.118 In nutshell, after extradition it is one of an effective
modality of cooperation between states in penal matters for reaching into the roots of the case.

Execution of Foreign Sentences

Due to the large number of foreign guest workers in Europe, this practice started there with
the purpose of returning the persons sentenced for different crimes to their countries of
origin.119 In this connection, US by following the European’s example entered bilateral
treaties with Canada, Mexico, Turkey and other states for bringing back their citizens who
were sentenced abroad.120 US also acceded to the “European Convention on Transfer of
Sentenced Persons, 1983” on this subject.121 Execution of foreign penal judgments has not
gained that much recognition in most of the legal systems of the world.122 However, it can
still be termed as an effective modality of international cooperation in penal matters, if
adopted.123

Recognition of Foreign Penal Judgments

Historically states have always refused to recognize foreign penal judgments by terming as
against their national sovereignty.124 Penal judgments are considered as an exercise of
national sovereignty. But practical situation is different, because the states concede
extradition on the basis of foreign penal judgments.125 Bassiouni argues that:“Admittedly,
this is based on the fictional distinction between recognizing the consequences of a penal
judgment and recognizing the penal judgment itself. Nevertheless, it is a legal fiction which
shows that the non-recognition of foreign penal judgments is fundamentally dogmatic”.126

The suitable way for the states is to recognize the foreign penal judgments subject to
the existence of due process of law and satisfaction of the requirement of double
criminality.127 States while dealing with the subject, does not extends recognition to foreign
penal judgments, however, through extradition they give recognition to the consequences of
foreign penal judgments.128 Presently, only a European convention on the subject exists
which is known as, “The European Convention on the International Validity of Criminal
Judgments, 1970”.129

Transfer of Criminal Proceedings

Transferring criminal proceedings is modality of international cooperation in penal matters,
wherein one state transfers (being “forum non convineins”) criminal proceeding to another
state for the reason that the “transferee state” has more effective contacts with the parties
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(being a “forum conveniens”).130 Such practice takes place when extradition fails, then the
requested state has the duty to prosecute.131 Transfer of criminal proceedings always follows
the failure of extradition.

Certainly, the duty to prosecute under this modality is different from that provided
under the principle of “aut dedere aut judicare”, where the prosecution follows the refusal to
extradite. In this connection a reference can be made to the Article 8 of Italian Criminal Code,
wherein it is provided that, and “where an Italian citizen is sought for extradition, and where
the individual cannot be extradited because of his nationality, Italy must prosecute.”132 No
bilateral treaties, however, exists on the subject.

Freezing and Seizing of Assets (Deriving From Criminal Activities)

Requesting one state by another for assistance in the “tracing, freezing, and seizing of assets”
comes under this subject.133 It, however, does not differ from other forms of procuring
evidence of criminal proceedings, rather it is a part of legal assistance.134 Confiscation of
evidence is followed by the foreign penal judgment in the requested state, thus, it provides for
another modality, namely, as the enforcement of foreign penal judgments.135

The adoption of the United Nations Convention for the Suppression of the Financing
of Terrorism, 1999136 was furtherance of the scheme, the seizing and freezing of assets those
deriving from criminal activities. Furthermore, the adoption of UNSC Resolution 1373 on
September 28, 2001, requiring all states to adopt effective domestic legislations to trace and
ban funding activities for terrorism activities.137 In this connection, a special committee was
established within the UNSC to follow up the implementation of the aforesaid resolution. In
2002, 164 states had reported to the Committee on Terrorism regarding their national
legislations.138 Inter alia, the seizing and freezing of assets has been proved one of an effective
modality of cooperation in penal matters.139 Contemporarily, most of the states have national
legislations on the subject which is a sign of uniformity at international level.

Intelligence and Law Enforcement Information Sharing

Historically, intelligence and law enforcement agencies used to share information regardless
of legal and judicial supervision over them.140 This sort of de facto mechanism of
international cooperation which has been remained secret and the laws of almost all the
countries are silent over the subject. It is an inter-state activity mostly based on political
considerations of the states.141 There is no exhaustive international, regional, bilateral, or
national legislation so far on the subject. On the contrary, it has always been perceived by the
legal scholarship as selective, inefficient, sporadic, erroneous, and a threat to individual right
of privacy. In short, the law enforcement and intelligence sharing has not been recognized as a
formal mean of international cooperation, however, it is dependent on the will of the
states.142
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Regional and Sub-Regional “Judicial Spaces”

In recent times, relatively a new idea has been adopted by the European Union known as
“judicial spaces”.143 “Judicial Spaces” means that an area which is determined as judicial
space is open for law enforcement officials to carry on investigations outside their national
boundaries.144 Moreover, judicial orders within the “judicial space” is to be enforced by the
states without requiring inter-mediation of a judicial order issued by the enforcing state.145
In the absence of comprehensive and exhaustive international cooperation mechanism, the
regional and sub-regional cooperation in penal matters have comparatively proved effective
especially in the field of enforcement of penal judgments, investigation and information
sharing.146

Although the above discussed modalities of international cooperation are mostly
practiced on state to state level but some of the modalities of cooperation are embodied in
Part 9 & 10 of the Rome Statute. These modalities shares common theoretical basis with the
doctrine of universal jurisdiction which is embodied in the maxim aut dedere aut judicare.
Hence, it may be said that these modalities supplement in achieving the targets of the two
principle obligations of states to extradite or prosecute. Because the procedure involved is
complementary to the process of prosecution or extradition.

Conclusion

International criminal law is a newly developed branch of public international law. Alongside
international human rights law and international humanitarian law, ICL operates within its
sphere to uphold and protect human dignity. In historical context, international crimes have
always been regarded as shocking to the conscious of humanity and for this reason the then
authorities never compromised on bringing the perpetrators into the ambit of accountability.
Although some of the trials were held for the prosecution of ex post facto crimes but the
heinousness of such crimes was the reason behind the establishment of Nuremberg and Toyo
Tribunals after the Second World War. Similarly, the objectives behind the establishment of
ICTY and ICTR were to prosecute jus cogens international crimes. As a permanent solution,
ICC was created by a large majority of states so that the powerful individuals accused of
serious international crimes could be punished. The enforcement mechanism of international
criminal law comprises of two systems. Direct enforcement and indirect enforcement. The
direct enforcement system is undertaken through international courts and tribunals, whereas
indirect system is mostly based on inter-states cooperation in penal matters.
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